FINAL ORDER NO. DEO-19-009

STATE OF FLORIDA
DEPARTMENT OF ECONOMIC OPPORTUNITY

DAVID ANDERSON, KEATH CUYLER
MITCHELL GOLDBERG, AND RONALD
NEWMARK,

Petitioners,

V. DEO CASE NO.:  19-006
DOAH CASE NO.: 18-004203GM

IBIS ROAD INVESTORS, LLC; AND
SARASOTA COUNTY, FLORIDA,

Respondents.
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FINAL ORDER

This matter was 'considered by the Division of Community Development within the Florida
Department of Economic Opportunity (“Department™) following the receipt of a recommended
order (“Recommended Order”) issued by|an Administrative Law Judge (“ALJ”) assigned to fhe
matter by the Division of Administrative Hearings (“DOAH”).

Background

This is a proceeding to determine whether Amendment Number 2017-B (“Plan

Amendment”) to the Sarasota County Comprehensive Plan (“Plan”), adopted by Ordinance 2018-

006 (the Ordinance) on July 11, 2018, is “in compliance,” as defined in section 163.3184(1)(b),
Florida Statutes (2018).!

! References to the Florida Statutes are to the 2018 publication unless otherwise noted.

1




FINAL ORDER NO. DEO-19-009

On August 8, 2018; David Anderson, Keath Cuyler, Mitchell Goldberg, and Ronald
Newmark (“Petitioners”), filed a petition for an administrative hearing challenging the Plan
Amendment, alleging the Ordinance is not “in compliance,” as defined in section 163.3184(1)(b),
based on two provisions of section 163.3177, Florida Statutes. On August 20, 2018, the ALJ
granted an unopposed motion to intervene made by Ibis Road Investors, LLC (Ibis Road), and
granted Ibis Road full party status as a respondent. On October 15, 2018, the Petitioners filed a
Notice of Striking Issue “II,” which limited the scope of their challenge to whether the Ordinance
renders the County’s Comprehensive Plan internally inconsistent, in violation of section
163.3177(2), Florida Statutes. On November 28, 2018, the parties filed a joint pre-hearing
stipulation. On December 4, 2018, the Petitioners filed Notice of Striking references to Policy
VOS 2.5, which further limited the scope of their challenge.

The final hearing was held on December 4 and 5, 2018, in Sarasota, Florida. At the hearing,
Petitioner David Anderson, through counsel, voluntarily dismissed himself as a petitioner. Counsel
for Ibis Road reserved the right to request attorneys’ fees and costs. Anderson’s dismissal as a
petitioner was granted and later memorialized by Order Dismissing Petitioner David Anderson,
rendered on December 7, 2018. 'On December 28, 2018, Ibis Road filed a motion for attorneys’
fees and costs, to which Petitioners responded on January 2, 2019. On February 20, 2019, the ALJ
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Standard of Review

Findings of Fact

Section 120.57(1)(1), Florida Statutes, prescribes that in its issuance of a final order, the
Department may not reject or modify the findings of fact of the ALJ “unless the agency first
determines from a review of the entire record, and states with particularity in the order, that the
findings of fact were not based upon competent substantial evidence or that the proceedings on
which the findings were based did not comply with essential requirements of law.” Evidence is
competent if it is admissible under the pertinent legal rules of evidence. Scholastic Book Fairs,
Inc. v. Unemplmt. App. Comm'n, 671 So, 2d 287, 290 n.3 (Fla. 5th DCA 1996). Evidence is
substantial if there is “some (more than a mere iota or scintilla), real, material, pertinent, and
relevant evidence (as distinguished from ethereal, metaphysical, speculative or merely theoretical
evidence or hypothetical possibilities) having definite probative value (that is, ‘tending to prove’)
as to each essential element” of the claim. /d. The Department is “not authorized to weigh the
evidence presented, judge credibility of witnesses, or otherwise interpret the evidence to fit its
desired ultimate conclusion.” Heifetz v. Dep't of Bus. Reg., 475 So. 2d 1277, 1281 (Fla. 1st DCA
1985). “If the ALJ's findings of fact are supported by competent, substantial evidence, the agency
cannot reject them even to make alternate findings that are also supported by competent,
substantial evidence.” Lantz v. Smith, 106 So. 3d 518, 521 (Fla. 1st DCA 2013). The Department
may reject findings of fact if the proceedings on which the findings were based did not comply
with the essential requirements of law. See § 120.57(1)(1), Fla. Stat., and Dept. of Corrections v.
Bradley, 510 So. 2d 1122, 1123 (Fla. 1st DCA 1987). In this context, Florida’s First District Court
of Appeal has characterized a failure “to comply with the essential requirements of the law” as “a

procedural irregularity.” Beckett v. Dep’t of Fin. Servs., 982 So. 2d 94, 102 (Fla. 1st DCA 2008)
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Dated this /5~ day of April, 2019.
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CERTIFICATE OF FILING AND SERVICE

I HEREBY CERTIFY that the original of the foregoing Final Order has been filed with

the undersigned Agency Clerk, and that true and correct copies have been furnished to the

following persons by the methods indicted this 15th day of April, 2019.

By U.S. Mail

The Honorable Francine M. Ffolkes
Administrative Law Judge

Division of Administrative Hearings
The DeSoto Building

1230 Apalachee Parkway
Tallahassee, Florida 32399-3060

By U.S. and Electronic Mail:

Ralf Gunars Brookes, Esquire
Ralf Brookes Attorney

1217 East Cape Coral Parkway, Suite 10
Cape Coral, Florida 33904
ralfegraltbrookesattorney.com

~J

Scott A. McLaren, Esquire

Shane T. Costello, Esquire

Hill Ward, P.A.

Bank of America Plaza, Suite 3700
101 East Kennedy Boulevard
Tampa, FL 33602
scott.melareni@hwhlaw,com
scostello@hwhlaw,com

@ Wilass
Agency Clerk

Florida Department of Economic Opportunity
107 East Madison Street, MSC 110
Tallahassee, FL. 32399-4128

Alan W. Roddy, Esquire
Office of the County Attorney
Second Floor

1660 Ringling Boulevard
Sarasota, Florida 34326
aroddy(@scgov.net
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TO INITIATE AN APPEAL OF THIS FINA
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STREET, CALDWELL BUILDING, MSC 1
WITHIN THIRTY CALENDAR (30) DAYS
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RIGHT TO APPEAL
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NT'S AGENCY CLERK, 107 EAST MADISON
10, TALLAHASSEE, FLORIDA 32399-4128,
AFTER THE DATE THIS FINAL AGENCY
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